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Summary 



Since at least the mid-1990s, there has been an increase in White House-Senate 
struggles over judicial nominees, especially involving appellate court justices. Tensions 
between the two Senate parties rose so high in May 2005 that the majority leader 
indicated that he might employ a procedural maneuver — the so-called “nuclear” or 
“constitutional” option — to end judicial filibusters by a majority rather than a 
supermajority vote of the Senate. The use of this maneuver was averted, at least for the 
time being, by a “memorandum of understanding” signed by seven Democratic and 
seven Republican senators. The memorandum suggested in part that the seven 
Republicans would not vote for the nuclear or constitutional option; the seven 
Democrats agreed not to filibuster judicial nominees except under “extraordinary 
circumstances.” 



From the beginning of the Constitution, battles over judicial nominees have occurred 
in the Senate. President George Washington’s 1795 choice of John Rutledge to be Chief 
Justice of the U.S. Supreme Court was not approved by the Senate. In fact, between 
“1789 and 1894, 22 of 81 Supreme Court nominees failed to reach the bench as a result 
of being either rejected, withdrawn, or left unacted upon by the Senate.” 1 From 1 894 to 
1967, only one Supreme Court nominee — John Parker in 1930 — was turned down by 
the Senate. Nineteen sixty-eight witnessed what arguably was the first Senate filibuster 
of a Supreme Court nominee (Abe Fortas). 2 



1 Rutgers Professor David Greenberg, “The Judge Wars,” July 6, 2005, p. 1. See 
[http://slate.msn.com] 

2 President Johnson named Supreme Court Justice Abe Fortas to replace the retiring Earl Warren 
as Chief Justice of the Supreme Court. In addition to extended debate against Fortas, his ethical 
problems also contributed to his eventual resignation from the Court in 1969. Former GOP 
Senator Robert Griffin, Mich., who led the opposition to Fortas, said that the debate over Fortas 
consumed only four days and could hardly be considered a filibuster. “When is a filibuster, Mr. 
President? ... There have been no dilatory quorum calls or other dilatory tactics employed.” See 
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The Fortas nomination did not spark the intense confirmation struggle that occurred 
in 1987 when President Reagan named Robert Bork to serve on the Supreme Court. 
Bork’s nomination fight even gave rise to a made-up verb — “to bork” — which means 
to attack judicial nominees by launching a negative public campaign against them. 
Opponents of Bork, however, said it was concern about the nominee’s constitutional 
views that contributed to their opposition. The Senate rejected Bork by a 58 to 42 vote. 
Equally controversial was the senior President Bush’s 1991 nomination of Clarence 
Thomas, who was narrowly approved (52 to 48) by the Senate. Law professor Anita Hill, 
who previously worked for Thomas, charged that he had sexually harassed her on the job. 
The charges and countercharges played out on national television as people watched the 
dramatic testimony of Hill and Thomas. 

The Bork and Thomas nominations underscore how contentious the confirmation 
process for judgeships has become in recent years, with no apparent letup in sight. For 
example, when the 104 th Congress (1995-1997) convened, Republicans were in control 
and Democrat Bill Clinton was in the White House. The ideological chasm between the 
parties was large and legislative-executive tensions were often much in evidence between 
the GOP-controlled Senate and President Clinton. The result: more than 60 of Clinton’s 
judicial candidates never received hearings or waited years before the Senate took any 
action on their nominations. 3 On the other hand, the nomination and approval of 
Supreme Court Justices Ruth Bader Ginsburg and Stephen Breyer by President Clinton 
were accompanied by little partisan rancor. 

During the brief period from June 2001 to November 2002 when Democrats held the 
Senate because a senator switched parties, they blocked several of President George W. 
Bush’s judicial nominees. Republicans regained control of the Senate following the 
November 2002 elections and expanded their hold in the aftermath of the November 2004 
elections. The 108 th and 109 th Congresses witnessed an escalation of judicial strife as the 
two sides battled either to approve or block judicial nominees submitted by the President. 

Lacking control of committees or the floor agenda, the minority Democrats were 
“compelled to use the more incendiary weapon of the filibuster to stop the Bush nominees 
they oppose. But the result has been the same: frustration in the White House and more 
acrimony in Congress.” 4 As one commentator noted, what distinguishes the judicial 
battles of the Clinton and Bush presidencies from those of earlier eras is that they have 
come “to resemble political blood feuds, in which each side seeks to avenge the earlier 
assaults by the other side.” 5 



2 (...continued) 

Congressional Record, vol. 114, Oct. 1, 1968, p. 28930, and Charles Babington, “Filibuster 
Precedent? Democrats Point to ‘68 and Fortas,” Washington Post, March 18, 2005, p. A3. 

3 CRS Report 98-510, Judicial Nominations by President Clinton During the 103rd-106th 
Congresses, by Denis Steven Rutkus. 

4 Ronald Brownstein, “To End Battle Over Judicial Picks, Each Side Must Lay Down Arms,” Los 
Angeles Times, Feb. 21, 2005, p. A8. 

5 Helen Dewar, “Polarized Politics, Confirmation Chaos,” Washington Post, May 11, 2003, p. 
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